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POSSIBILITIES OF THE PROBATION SYSTEM.* 

Among thoughtful men the prison as an agency for the pro- 
tection of the community has lost its standing. It is discredited 
among those who know it best. Judges, prosecuting officers, and 
prison keepers agree that in a large proportion of the cases im- 
prisonment harms the prisoner more than it helps society. We 
are approaching the time when the prison will be used only for 
those whose character makes them unfit to be at large, and for 
those whose offences are so conspicuous that they must be im- 
prisoned as a warning to others. Probation is now generally 
accepted as a substitute for imprisonment. Punishment without 
reformation has been replaced by a system which secures refor- 
mation without punishment. 

The history of probation has been one of growth rather than 
of development. The number of probation cases has increased, 
but in many of the courts their character has not changed. It is 
used substantially as it was ten years ago, for the same classes of 
cases. The next few years should witness the development of the 
probation system, as well as its growth — the application of pro- 
bation to new problems and the adoption of new methods. The 
purpose of this paper is to point out the Possibilities of Probation. 

THE COLLECTION OF FINES. 

Whatever may be thought of the fine as a means of punish- 
ment, the old method of collecting it is unreasonable and unjust. 
It is unreasonable to expect that a man can pay a fine on the 
morning after his arrest, or can get it from his friends before the 
court adjourns. Yet, in default of immediate payment, he is 
committed to prison at once. The prison keeper is made the sole 
collector of the fine. In imposing a fine, instead of a term sen- 
tence, the court has said that the convicted man does not deserve 
imprisonment. Yet he is imprisoned — not for committing a 
crime, but for being poor. This is unjust. It is imprisonment 
for debt,— -a power taken from private creditors many years 
ago by the state. 

Imprisonment for the non-payment of fines does not secure 
their payment. Of 12,286 fines committed to prison keepers for 
collection last year, they secured but 2,602, most of which would 
have been paid under any system. The taxpayer pays the cost 

*Bv Warren F. Spaldinfi:, Secretary of Massachusetts Prison Associa- 
tion. Read at the Massachusetts Conference of Charities, at Lynn, Nov- 
ember, 1907. 
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of commitment, of support, and of transportation home, and 
does not get the fine — failing, last year, in 78 per cent of the 
cases. No business man would use a system of collecting bad 
debts which cost so much and yielded so little. 

If there wi^re no other way, this might be justified. But a 
new method was provided in 1905. It gave the court a choice 
of collectors. It may use the probation officer instead of the 
prison keeper.; The debtor may have time to pay his fine — to 
earn it or to get it from friends. The state saves the cost of his 
cohimitment and support. He keeps his employment, and is 
spared the prison stigma and the evil comoanionships of the 
prison. Collection of fines by the probation officer saves the ex- 
pense involved in the other method, and the probation officer gets 
more money than the prison keeper does. This might be ex- 
pected. If a man has a home and employment he is likely to pay 
his fine without imprisonment, but if taken away from his work 
and hiS' home he cannot do so. Yet in face of the fact that 
collection by probation officers has been proved practicable^ more 
than twelve thousand persons were committed to prison last year 
for the non-payment of fines. One of the possibilities of proba- 
tion is a more general use of this new method. It is reasonable 
to ask that whenever a fine is imposed, before ordering imprison- 
ment the court shall ascertain the probability of payment to the 
probation officer. 

REPARATIOUT AND RESTITUTION. 

Until recently criminal jurisprudence has dealt with offences 
against the person and offences against property solely in view 
of their relations to the state. Two wrongs are involved in every 
such offence. The offender violates a law of the state and 
injures a citizen. The state has vindicated its own wrong, by 
inflicting punishment upon the offender, but has made no attempt 
to right the other. 

The establishment of the probation system has made it pos- 
sible to give judicial attention to the rights of the injured person. 
One who has injured another in person or in property may be 
placed on probation on condition that he make reparation or 
restitution, time to earn the money being given if it is needed. 
The purpose of the law against assault,, larceny, etc., is to protect 
the person and the property of the citizen. If the state has not 
succeeded in doing that, by its punitive system, it should insist, 
that the unprevented wrong be righted. The great advantage of 
requiring reparation or restitution, instead of, or in addition to, 
punishment, is that it teaches the offender the rights of person 
and property as it can be taught in no other way. The boy (or 
man) who pays a fine for , violating the law against . breaking" 
glass, and is not required to pay for the glass itself, is not taught 



the lesson he most needs to learn. The thief who is not i^equired 
to restore the money he has stolen is not made to realize the rights 
of property. In the development of the probation system^ more 
importance will be attached to the wrong which an offender has 
done to a citizen than to the wrong he has done to, the state. 
Probation, on condition of reparation and restitution, will take 
the place of punishment. The "demands of justice " are satis- 
fied, measurably, when a man has been compelled to right the 
private wrong, he has done, for " justice '' has regard to relations 
between men, as well as to those between the offender and the 
state. 

The new method is specially valuable in dealing with children 
and youth who have injured property. Last year 1,632 juyenile 
offenders (under 17) were put on probation. More than orie- 
half of them had committed offences against the person or against 
property. A requirement that they make reparation or restitution 
(earning and saving money for the purpose) would have been 
salutary, and far more effective than fines. 

RELEASE IN CASES OF DRUNKENNESS, v i 

Several years ago the state adopted a new policy in dealing 
with drunkenness. It is based upon a recognition of the differ- 
ence between the occasional and the habitual offender. There can 
be no discrimination at the time of arrest, between one whose 
intoxication was unintentional and the habitual inebriate. Both 
are arrested in the interest of public order. But when sober the 
two classes should be treated differently. The probation officer 
may now direct release of the occasional offender from the 
station. There is a great lack of uniformity in releasing. In 
some places most of those arrested are put into court. In others 
nearly all first offenders are released. The principle which under- 
lies the law is plain. The state intends that occasional offenders 
shall not be held for trial. The principle should be applied alike 
in all courts. 

PAROLE FROM IMPRISONMENT.. 

There has been a considerable increase in the use of the power 
vested in county commissioners to release sentenced prisoners. 
Unfortunately, prison statistics do not give the number so re- 
leased, but it is well known that it is large and that there is no 
satisfactory system. Before a sentenced prisoner is released, cer- 
tain things should be established : That he will probably con- 
duct himself properly ; will continue sober and law-abiding, will 
be industrious and self-supporting, and will provide for his de- 
pendents. The fact that a man has served a certain portion of 
his sentence is no reason for releasing him. No man should be 
released from prison before the end of his sentence unless he has 



a home or work — or both. If there are petitions for release, 
the petitioners should be required to furnish proof upon these 
points. In many cases it will be necessary for the probation 
officer to obtain the employment, for prisoners without outside 
friends cannot obtain it for themselves. 

It is plain that when a prisoner has been released, he should 
be under strict supervision. Some are carefully looked after. 
In other cases there is no knowledge of them after they pass out 
the prison door, unless they are rearrested. If a part of the 
sentence is to be served outside the prison, the supervision should 
be so close as to ensure good behavior. Prompt surrenders for 
misconduct should be possible. Uncertainty or delay causes a loss 
of respect for probation conditions. The claims that are made 
for the system of releases from prison on probation should be 
based upon actual knowledge. In many cases- all that is really 
known is that the probationer has not been arrested in his proba- 
tion period. 

CHARACTER THE SOLE GROUND FOR PROBATION. 

The law provides that " each probation officer shall inquire 
into the nature of every criminal case brought before the court 
. . . and may recommend that any person convicted thereby 
be placed on probation." There are courts in which, as a rule, 
only cases of drunkenness are investigated, and no other offenders 
are taken on probation. This is due in part to the fact that the 
probation system and the new methods of dealing with drunken- 
ness were established in the same year, and special duties were 
imposed upon probation officers in cases of drunkenness. These 
cases do not get too much attention, but other cases receive too 
little. There is fully as much reason to expect good results from 
probationers who have committed other offences, and experience 
has shown that this expectation is well founded. The character 
of the offender and not the name of his offence should be the 
basis of probation. Cases of drunkenness should not monopolize 
the attention of an officer, who is required by law to investigate 
every case brought before the court. 

PROBATION PENDING EXAMINATION OR TRIAL. 

Commitment to jail in default of bail is a much more serious 
matter than is generally supposed. The prison statistics do not 
give the number, but as the total number of commitments to 
county prisons in 1906 was 36,812, and the number received on 
sentences was but 26,899, apparently more than 9,900 were com- 
mitted in default of bail. (This does not mean .9,900 different 
persons, for many were committed several times, on continu- 
ances.) The average number of unconvicted prisoners supported 
at the public expense was about four hundred. 

4 



la a very large prop^rtko ei the cases, the offences were 
peUy. The defendants lad hotnes and employmait, and were 
not likely to default In the eye of the law they were presumed 
to be innocent. In a very considerable number of cases, later 
proceedings confirmed the legal presumption. They were not 
indicted, or were acquitted. 

The purpose of requiring bail is to secure the appearance of 
the defendant for trial. The constitutional provision that courts 
" shall not demand excessive bail " is complied with technically. 
As a rule, the amount of the recognizance is not large in petty 
cases. But a bond of a hundred dollars may be " excessive " for 
a poor man, who has no friend with property to become his 
surety. The state has established a system under which convicted 
persons are allowed to go at liberty, under the supervision of a 
probation officer. It should deal as generously with the unconvicted 
man, while he is waiting trial. The court now decides whether 
it is necessary to imprison the convicted man. It should decide 
whether it is necessary to imprison the unconvicted man, pre- 
sumably innocent. The law should authorize the court to place 
a bound-over man in charge of the probation officer, if it thinks 
that course will secure his appearance for trial, and the probation 
officer should have, in such cases, all the powers of a surety on 
a recognizance. There will be many cases, especially of drunken- 
ness, in which a brief detention in jail is desirable, but there are 
others in which the present system works gross injustice. The 
rich man secures bail without difficulty; the poor man goes to 
jail on a small recognizance. The courts can be safely trusted 
to use their discretion in accepting probation officers as suretie3. 
Such use is now made in some cases, after persons have been 
committed to jail, though there is no authority of law for it. 
There are many cases in which commitment to jail could be saved 
by the method suggested. 

PROBATION FOR CHILDREN.* 

Probation for delinquent children is a very different thing 
from probation for adults. In most cases the restraint which is 
involved in- the knowledge that a relapse will be followed with 
imprisonment is sufficient to prevent a new offence by an adult. 
The problem of a juvenile probationer is much more difficult — 
not only to restrain him from doing the wrong thing he wishes 
to do, but to so change his character that he will not wish to do 
it. He should be made to be law abiding from choice and from 
principle, and not from fear. The law describes these, children as 

* Since this paper was read, the legislature has enacted a law author- 
izing the appo ntm* nt of special probation officers for children, and f« r the 
appointment of deputy (volunt«*er) probation officers for children. The new 
law is printed at the end of this pamphlet. 



"in need of aid, encouriagement, and guidance." 'The treatment 
must *' appt-oximate, as Tiearly as possible, that which they should 
recejve from their parents." The state assumes the relation of 
parent, and makes the court its agent in giving the child proper 
parental treatment. In turn the court makes the probation officer 
its agent. The first unlawful act of a boy may not be a serious 
one, but it affords an opportunity for studying him. He may be 
mljch worse ^han his deed, or his" deed may be worse than he is 
afhe^rt. He may be in a bad home or in bad surroundings. 
Placing him on probation will not, of itself, change his character. 
Reporting once a week is of but little value. In cbs^rity circles 
tile jpotto, " Not alms, but a friend," is accepted as the embodi- 
ment of a fundamental principle. " Not punishment, but a 
friend," expresses the need of a bad boy. It is essential that he 
shall be studied ; that the causes of his misdoing shall be known ; 
that his home and his surroundings shall be understood. If a 
boy has typhoid fever,, the most careful inquiry is made. No 
time, no expense, is spared to learn the causes of his disease. 
Surely as much attention should be given to his badness as to his 
illness. An investigation of an hour, may reveal some of the 
fg^iCts about his offence, but only a cjireful, prolongeid study can 
reveal its causes, his character, his surroundings, and the best 
means of reclaiming him. Probation officers in large cities have 
so much other work that they cannot do this. Besides, it requires 
some qualifications which all do not possess. In the larger cities 
a special probation officer for children is greatly needed — one 
who will bei free from other work, and can give the necessary 
time to their cases. 

THE ASSISTANCE OF VOLUNTEERS. 

There is great need, also, of volunteer service. Prof. Charles 
R. Henderson has well said, " The hope of the worst lies in 
loving contact with the best." The contact' must be close enough 
to make " the best " influential. Influence must be won, and the 
winning of influence with a child is a long process. It is im- 
portant, too, in many cases, that work shall be done to improve 
the home. A volunteer who helps the boy is very likely to be 
able to reach his parents. 

The appointment of volunteer probation officers is not a re- 
flection upon the salaried officer. They are not to help him. He 
must do his work himself. They are to help the children ; to do . 
for them what a probatipn officer, loaded down with other work-, 
.cannot do. A volunteer, caring for one or two children, can do 
what can be done in no other way. In some cases they will hold 
to the probation officer the relation which a school' nurse does 



to the medical inspector of schools — seeing that directions, are 
iollowed. In other cases the volunteer probation, offlcef must 
solve his or her own problems. 

It is important that the volunteer should be recognized by 
the law, and should be a part of the probation machinery. The 
work will mean more to the volunteer if done under an appoint- 
ment. The court will be more careful in' making selections, and 
;the parents, as well as the child, will be in better relations with 
the appointed volunteer — less likely to feel that it is a self-as- 
sumed <iuty and an impertinence. 

An important feature of the work of volunteers is the re- 
moval of the child from the couft atmosphere. As soon as it 
can be wisely done, the delinquent child should be allowed to for- 
get that he is different from other boys. Reporting at the court- 
house from week to week is a constant reminder, to him and to 
his chums, that the court still has its hand of authority upon him ; 
still considers him a bad boy. Such reporting also results in 
bringing together probation children, each of whom knows that 
the others are offenders. Such a contact is open to objections, 
though there are some advantages in the system. A properly 
organized and properly supervised volunteer service may be very 
belpful, doing an upbuilding, constructive work of inestimable 
value for delinquent children and their homes. It is not an ex- 
periment. Hundreds of volunteers have been used by the juvenile 
courts in other states with excellent results. 

PREVENTIVE WORK. 

The probation service may be made very useful in preventive 
work. The custom of initiating court proceedings when corn- 
plaints are made against children may well be abandoned in many 
cases. If an offence is not serious in itself, it may be disposed 
of unofficially, to great advantage. A letter to the parents, re- 
questing them to bring the child to the office of the judge, or even 
of the probation officer, serves every purpose. Many offences 
are not deliberate, and a caution, or possibly a reprimand or a 
warning will suffice. The dockets of many courts contain " dis- 
missed " and *' discharged " cases in large numbers. Most of 
these cases may be dealt with unofficially, saving the child from 
the stigma of court proceedings. The boy whose case is " dis- 
missed," or who is " discharged " after a trial, is very likely to 
go away with the feeling that he has " beaten " the officer or the 
complainant. The court may Well do as probate judges do in 
many cases not formally before them — give helpful advice and 
suggestion. 



DEALING WITH WAYWARD " CHILDREN. 

One more possibility of probation remains to be mentioned. 
The Massachusetts law has given the courts authority to deal 
with a new class — with the " wayward child," defined as " a boy 
or girl who habitually associates with vicious or immoral persons, 
or who is growing up under circumstances exposing him or her 
to lead an immoral, vicious, or criminal life." The proceedings 
are in no sense criminal. It is distinctly and definitely preventive. 
Under the old system nothing could be done until a child had 
violated the law. Under the new law it is not necessary to wait 
until he commits a crime. The " wayward " child cannot be pun- 
ished, but he can be put on probation, or may be dealt with as if 
a neglected child. Little use has been made of this provision. If 
properly used, incipient juvenile criminality may be greatly di- 
minished. It could be made specially effective in breaking up 
" gangs " before they have violated the laws. 

Volunteer probation officers could be very serviceable in the 
supervision of wayward children placed on probation. 

The initiation of proceedings against children of this class 
might well be undertaken by private citizens, individually, or 
united to care for the welfare of children. This class of cases, 
also, furnishes an opportunity for the unofficial work of judges 
and probation officers. A letter asking a parent to come to the 
office with his boy, an explanation of the new law and a warning' 
that court proceedings may follow, would keep many from actual 
crime. 

FINANCIAL ASPECTS OF PROBATION. 

These are some of the "Possibilities of the Probation System." 
It may be said that it will involve an increase in the number of 
probation officers, and will impose upon them a large amount of 
work. This is true, but it must be done by somebody, at the 
public expense. It is easier to imprison a man than to care for 
him properly in other ways. But imprisonment is the most ex- 
pensive method of dealing with wrong-doers, and whenever it is 
possible it should be avoided in the interest of economy. A de- 
velopment of probation will add a few salaries. But the cost of 
caring for crime is constantly increasing. Though the population 
of county prisons has decreased 32 per cent in the last ten years, 
there has been an increase of nearly $39,000 in salaries of officers 
of county prisons — and no taxpayer has objected. A much 
smaller increase in probation expenses would give Massachusetts 
all that has been suggested, and the saving in the cost of support- 
ing prisoners would more than meet the added cost. The indirect 
saving would be vastly more. 



AN ACT RELATIVE TO THE PROBATION SERVICE. 
[Chapter 465, Acts of 1908.] 

Section i. The chief justice of the superior court shall ap- 
point five persons, one or more of whom may be justices of the 
courts, to be a Commission on Probation. Their terms of office 
shall be so designated at the time of appointment that the term 
of one member shall expire on the second Wednesday of July iii 
each of the five years following; and in each year hereafter the. 
said chief justice shall in like manner appoint one member for a 
term of five years. A vacancy in the commission shall be filled 
in the same manner for the unexpired term. Any member of 
the commission may be removed by the chief justice. The com- 
mission shall appoint a deputy commissioner, who shall be its 
executive officer and shall hold office during its pleasure. He 
shall perform such duties as may be required of him by the com- 
mission ; and shall receive such salary as it shall determine. The 
commission shall be provided with suitable office accommodations, 
in the Suffolk County courthouse or elsewhere, and may employ 
such assistance as is needed to perform its work. The members 
of the commission shall receive no compensation for services 
hereunder, but they and the deputy commissioner shall be allowed 
the necessary expenses incurred in the performance of their 
official duties. The expense incurred under this section shall not 
exceed five thousand dollars in any one year, and shall be paid 
from the treasury of the commonwealth, and the bills therefor 
shall be approved and paid in the same manner in which other 
bills against the commonwealth are approved and paid. 

Sect. 2. The commission shall prescribe the form of all 
records and of all reports from probation officers, and shall make 
rules for the registration of reports and for the exchange of in- 
formation between the courts. It shall provide for such organiza- 
tion and cooperation of the probation officers in the several courts 
as may seem advisable. To promote coordination in the probation 
work of the courts, the commission may call a conference of any 
or all of the justices of the municipal, police, and district courts, 
and the Boston juvenile court, or a conference of any or all of the 
probation officers and assistant probation officers; and a member 
of the commission shall preside over all such conferences. With 
the approval of the commission the prison commissioners, or the 
state board of charity, may hold a conference with any or all 
of the probation officers for the purpose of securing the coopera- 



tion of such officers in keeping trace of the whereabouts of per- 
sons who are at liberty from the prisons of the commonwealth. 
The traveling expenses of said justices or officers in attending 
any conference herein named, shall be paid as the other expenses 
of the respective courts are paid. 

Sect. 3. Every probation officer, except where there is more 
than one probation officer in. any court, then the senior probation 
officer, shall transmit to the commission in such form and at. such 
times as it shall require,- detailed reports regarding the work of 
probation in the court ; and under the direction of the commission 
a record shall be kept of all such cases as the commission may 
require for the information of the justices and probation officers. 
It shall be the duty of police officials to cooperate with the com- 
mission and the probation officers in obtaining and reporting in- 
formation concerning persons on probation. The informatibn so 
obtained and recorded shall be accessible at all, times to the 
justices and officers of the courts, to the police commissioner of 
the city of Boston, and to all chiefs of police and city marshals. 
The prison commissioners and the state board of charity shall 
at all times give to the commission and the probation officers such 
information as may be obtained from the records concerning 
prisoners under sentence or who have been released. 

Sect. 4. In the first week of January annually the commis- 
sion shall transmit to the general court a report of the probation 
work of the courts for the year ending on the thirtieth day of 
September preceding. The report shall include such information 
as the commission may consider to be useful, with any suggestions 
or recommendations that it desires to make. Five hundred copies 
of the report shall be printed for the special use of the commission. 

Sect. 5. The provisions of this act shall not affect the au- 
thority of the courts to require the keepii^ by their probation 
officers of probation records in addition to those necessary in 
order to conform to forms of records and reports prescribed by 
the commission. The authority of the courts to approve expenses 
and disbursements relating, to the probation systejrn, shall not be 
affected by any provision of this act. 

Sect. 6. Sections eighty-five to ninety, both inclusive, pf 
chapter two hundred and seventeen of the Revised Laws, and 
all acts and parts of acts inconsistent herewith are hereby re- 
pealed. But nothing herein shall be construed to repeal or affect 
the provisions of chapter four hundred and thirteen of the acts 
of the year nineteen hundred and six. 

Sect. 7. The first section of this act shall take eflFect on the 
first day of July, and all the other sections on the: first day of 
October, in the year nineteen hundred and eight. [Apprvved 
April 28, ipo8. 



[Chapter 637, Acts of 1908.] 

AN ACT TO AUTHORIZE THE APPOINTMENT BY 
CERTAIN COURTS OF PROBATION OFFICERS FOR 
CHILDREN. 

Section i. — The justice of each police, district, and munici- 
pal court included in Classes B, C, D, E, and F, as. such classes 
are defined by chapter four hundred and fifty-three of the acts of 
the year nineteen hundred and four and acts in amendment there- 
of, if not now authorized to appoint a probation officer for way- 
ward and delinquent children, may appoint such officer, who shall 
hold office during the pleasure of the court which makes the 
appointment, and shall receive from the county such salary as 
the court, with the approval of the county commissioners, shall 
fix. The justice of each police, district and municipal court not 
included in the said classes, excepting the Municipal Court of the 
city of Boston, and the Central district court of Worcester, may 
appoint such an officer who shall serve without compensation. 
Salaried probation officers appointed as herein provided shall 
have,- and, by direction of the court, unpaid officers may have, in 
cases of such children and of juvenile offenders, the power and 
authority of probation officers. But no such officer shall be 
appointed until the commission on probation, established by 
chapter four hundred and sixty-five of the acts of the present 
year, shall certify that his appointment is necessary. 

Sect. 2, — The justice, of every police, district and municipal 
court, excepting the Municipal Court of the city of Boston, may 
appoint one or more deputy probation officers without compen- 
sation. They shall assist probation officers for wayward and 
delinquent children in such ways as the court shall direct. 

Sect. 3. — This act shall take eflFect upon its passage. • [Ap- 
proved June 12, 1908, 



V 



r 



r 



I 



i 




